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Controlling Major Sports Governing Bodies —
A Case to Confer Further Competences on the EU

Katharina Wigger, LL.M. (College of Europe), Bonn*

Nowadays, sports are organized globally through the re-
spective sports governing bodies. These bodies operate
without much interference through regulation from single
states despite several scandals becoming public each year.
This article advocates for further conferral of competences
on the EU to regulate these bodies. The EU would be in a
perfect position to do so and it would ultimately not only
benefit fair sports organization but also the EU and its
values internally.

Since Antiquity, sports has not only embodied impressive
physical strength, but above all also values. The ideal of
sports in its pure form makes it a powerful tool to overcome
differences. On the other hand, this power can also be used
as a means to manipulate and to abuse.

A lot of this power is bundled at the top of a pyramid of
sports governing bodies (SGBs). These are the organiza-
tions governing a certain sport globally such as FIFA or for
Olympic sports the International Olympic Committee
(IOC). These organizations often escape regulation through
individual states and essentially operate in a system of rules
that they created themselves.

The problem is that there is hardly an Olympic cycle where
no scandals in sports are made public. There are however
hardly any resulting consequences as there are no entities
that are either capable or willing to regulate SGBs and to
enforce certain governance standards. This is especially the
case for individual states and ordinary international organ-
izations (10). Therefore, the only entity that matches the
SGBs not only in terms of power but also in terms of its
supranational setup is the European Union (EU). But cur-
rently, the EU is not competent to explicitly regulate such
global SGBs.

In the following, a case will be made to confer more pow-
ers upon the EU to do so. For this, the status quo will be
examined by looking at the current regulation of SGBs
through the Union (A.) and at the current competences of
SGBs to self-regulate (B.). Afterwards, the possible conse-
quences of further conferral of competences will be de-
scribed (C.).

“ Die Autorin ist Referendarin am Landgericht Bonn.

A. Regulation of SGBs by the Union

The EU is an important actor in the regulation of SGBs
even though the term “sport” only found its way into the
Treaties in Art. 165 TFEU in 2009. This long-lasting lack
of a specific Union competence for sports led to the EU
finding, intentionally or not, other ways of acting in the
field of sports.

I. Direct Regulation

Even before the inclusion of sports into the Lisbon Treaty,
the Union set up a sort of sports policy by making use of
related competence fields such as culture, education, or
health.! Nowadays, the benefits of sports and its contribu-
tion to public interest objectives are recognized by the EU
institutions as policy goals.? These are pursued on the one
hand by means of legislative action and, on the other hand,
by means of cooperation or soft regulation.

The competence to regulate sports lies with the Member
States (MS) and is only delegated to the Union by means
of a conferral of competences through Art. 6 TFEU which
makes it a complementary Union competence.’ This means
that the EU is only to a very limited extend entitled to leg-
islate as the competence lies primarily with the MS.* Ac-
cordingly, the Union is only allowed to provide “incentive
measures” and harmonization is prohibited.’ This mirrors
the idea of the concept of complementary competences
being deeply rooted in the principle of subsidiarity.
Interestingly though, the ultimate wording of Art. 165
TFEU was the result of extensive lobbying efforts on the
side of SGBs.” It seems like SGBs have come to realize that
they cannot push so far as to get a blanket exemption from
EU law. Therefore, the second-best alternative was to em-
power the Union to a certain extend in order to restrain it
by having the special nature of sport included in the
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Treaties.® But instead, it seems that the Commission now
sees Art. 165 TFEU as a means to expand the EU’s role in
sports.” On the other hand, it still might give greater weight
to the specificities of sports that the Court of Justice
(CJEU) needs to take into consideration when conducting
its proportionality assessment.!® Apart from that, the most
important result is an increase of the legitimacy of action
by the Union in the field of sports.

Besides “hard” law-making, there are also other, maybe
“softer”, forms of regulation such as classic soft law but
also cooperation with SGBs. Soft law plays an important
role in creating the framework for decisions taken by the
CJEU and the Commission as enforcers of EU law.!! The
teleological approach of interpretation in EU law is framed
and influenced by soft law or the general policy objectives
set out by the EU. Therefore, the importance of non-bind-
ing documents concerning the conduct of SGBs in the
Union or concerning the sports policy of the Union more
generally should not be underestimated. Also, the MS ac-
knowledged early on the importance of sports and the need
to act jointly.

Another approach taken by the Commission in influencing
the conduct of SGBs is through cooperation with SGBs.
Examples for such approaches are the involvement of the
Commission in the drafting process of the FIFA transfer
system'? or the FIA statutes'® and the cooperation agree-
ments with UEFA',

There is a certain development towards SGBs realizing that
cooperation with intergovernmental organizations and
states can be beneficial as it might lead to facilitated control
of action taken by those states or organizations. But also,
the EU institutions have come to realize that cooperation
might be in their interest, creating “a constant interplay
between the Commission and sporting bodies, avoiding
confrontation while negotiating certain reforms”.!*

All this shows that even though the competences conferred
by Art. 165 TFEU are limited, the EU nevertheless has
significant powers in the direct regulation of SGBs al-
though these rely mostly on alternative ways of regulation
as opposed to legislative control.
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I1. Indirect Regulation

Besides direct regulation, sports is one of the areas where
the Union heavily relies on indirect regulation. This was
originally mainly influenced by the progressing European
integration and by the increasing commercialization of
sports which brought it in the realm of the single market.'
When it comes to indirect regulation, the most impactful
are internal market and competition law!” with the deci-
sions of the CJEU and the Commission as enforcers of EU
law.

In relation to internal market law, it was a sports law case
where the Court stated that not only public acts but also
acts of private entities having big regulatory power are
covered by the free movement of persons Treaty provi-
sions.!® On the other hand, the Court equally recognized
that sports are special in saying that there are some limita-
tions which are necessary for the proper conduct of sport-
ing competitions which may not be impeded by EU law."
The problem for internal market law cases is, however, that
they rarely make it to the CJEU and are therefore not apt to
further the development of EU sports law.?

Therefore, in recent years, competition law has proven to
be more effective in the regulation of SGBs and is some-
times called “a sort of administrative law” for SGBs.?! The
European Sports Model and especially its principle of one
federation per sport? leads to the creation of “monopolies”
and “dominant positions” when speaking in terms of com-
petition law. The Court even expressly stated that “it seems
unrealistic to claim that FIFA, [...], does not hold a collec-
tive dominant position on the market”.*> And, by acting as
the supreme governing body, FIFA prohibits any kind of
outside competition by means of its statutes?, which was
held to be contrary to competition law by the Court.?* How-
ever, also under competition law rules, the Court has up-
held many rules implemented by SGBs by stating that they
are “inherent in the organization and proper conduct of
competitive sport”.?

The argument that sports are special and therefore needs
special treatment is raised by SGBs in every case. Sports
are indeed special for several reasons and this has also been
recognized by policy-makers, legislators, and courts alike.
Many standards do not fit the way, especially professional
sports, is organized. An example is the segregation of com-
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petitions as to gender, nationality, or disability.?’ In order to
have exciting competition between nations, it is even nec-
essary to justify discrimination on grounds of nationality
which is perfectly adequate in sports but in hardly any
other area of EU law.?®

Even though the specificity of sports is often invoked by
SGBs and mentioned in decisions of the Court, it was never
properly defined. The White Paper on Sport merely identi-
fies some key features that are: the interdependence be-
tween competing adversaries, the uncertainty as to the re-
sult, the freedom of internal organization and sports’
educational, public health, social, cultural, and recreational
functions.”

This has also been recognized by the EU and has caused
the development of the so-called “sporting exception”. In
short, this means that the EU institutions grant a certain
degree of autonomy to SGBs that exceeds their normal
freedom of association.*® Importantly however, this does
not mean that sporting practices fall outside the scope of
the Treaties.?' It is rather the opposite: while sporting prac-
tices will usually fall within the scope of the Treaties, the
importance lies in the determination of which violations are
considered to be legitimate due to their importance for the
special nature of sports and can thereby justify a certain
measure.” Generally, the sporting exception comes down
to a proportionality analysis where the Court grants certain
liberties to SGBs provided that they justify the measures
with them being necessary for the proper conduct and or-
ganization of sports.** Thereby, SGBs get conditional au-
tonomy from EU law which is contingent on them respect-
ing the core norms of the Treaties.*

B. Competences of SGBs

Besides regulation by the EU, there is a vast net of legal
rules that is set by SGBs themselves. It can well be consid-
ered as its own legal system with a hierarchy of laws and
its own court.?® In this picture, SGBs take the role of the
legislative and the executive branch at the same time. Only
the judicial branch is separated either to special committees
within the organizations or to the Court of Arbitration for
Sport (CAS). Ultimately, SGBs are eager to claim this
system including full autonomy and immunity from any
outside regulation.
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Many of the major SGBs operate on a basis of coercion and
seduction in order to sustain a system that ultimately ben-
efits themselves the most.*® And a majority of decisions is
taken on a transnational level by the SGBs with few con-
siderations of national rules.”” In short, SGBs claim
self-regulation which they derive from the special nature of
sports. But “the simple assertion of the adequacy of
self-regulation cannot on its own suffice.”

I. System of Self-Regulation of SGBs

The hierarchical structure of sports with SGBs operating
on different levels leads to a lot of top-down decision-mak-
ing. Deriving from this hierarchical structure, SGBs at the
top have a lot of regulatory power. They set at least de
facto binding rules for the organizations further down the
pyramid.®

If the sport-specific global SGBs and the IOC act as the
important regulatory powers in the world of sports, anoth-
er important player is the CAS. The CAS is an arbitral tri-
bunal seated in Switzerland, which was created to handle
sporting disputes and thereby exclude state intervention
also in the field of dispute resolution. Its seat in Switzerland
makes it subject to limited review by the Swiss Federal
Tribunal and largely excludes it from the jurisdiction of the
CJEU.%

Swiss law, as the law of incorporation of many of the major
SGBs, has traditionally been very reluctant to interfere
with SGBs’ business. Even after scandals concerning cor-
ruption within FIFA, the Swiss authorities considered the
regulations in place to be sufficient.*! This assessment did
not even change after another inquiry in the Swiss Federal
Assembly in 2022 in the context of massive human rights
violations during the FIFA World Cup in Quatar and the
Olympic Winter Games in Beijing 2022.%
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II. Public Level Powers of SGBs

The powers of SGBs rarely stem exclusively from their
private autonomy* but they more often exercise a form of
public level power as well. In that sense, SGBs are a mix-
ture of a commercial and a public organization*, also ex-
ercising powers similar to governmental powers.* This
shows that it is also in the common interest to ensure effec-
tive governance of such organizations.*

Amongst the powers of SGBs is the rule-setting capacity
for its subordinate bodies. These rule-making powers are
not conferred to them from any kind of public body “in
connection with a recognized task in the general interest
concerning sporting activity”™’ but they are simply taken
for granted and derived from their freedom of association.
The case can be made that SGBs derive their regulatory
power merely from the fact that they are actually exercising
it. This was also called into question by the Court of First
Instance without however further developing on this
point.*

I11. Legitimacy of the System of Self-Regula-
tion of SGBs

As SGBs are exercising public powers, the question re-
mains under which circumstances such exercise is legiti-
mate. In this regard, it makes sense to hold SGBs account-
able to the same standards as other, ordinary, public or
private bodies. The need to ensure certain governance
standards in the major SGBs is not disputed, even amongst
themselves.®

As SGBs contain private as well as public features, it
makes sense to combine elements of corporate governance
with democratic governance to achieve “sports gover-
nance”.> It can be defined as “the creation of effective
networks of sport-related agencies, sports non-governmen-
tal organizations and processes that operate jointly and
independently under specific legislation, policies and pri-
vate regulations to promote ethical, democratic, efficient
and accountable sports activities”.”!

One of the main governance problems is that effective de-
cision-making power within SGBs lies in the hands of a
comparatively small group of people. As those are private
bodies, these persons are not democratically elected or in
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any other way subject to public scrutiny.’? Even where
elections are held internally, they often struggle with irreg-
ularities and corruption suspicions. In that regard, a cau-
tionary tale is the attempted reform of FIFA in 2016 which
is described as at first promising but then all the more dis-
appointing by Maduro and Weiler. They concluded that
FIFA as an organization is not reformable from the inside.
According to them, “FIFA works as a political cartel with
a high concentration of power at the top. Such power re-
quires checks and balances.”?

Adding up to these issues is the creation of a special court
system for sporting matters, embodied by the CAS and the
common practice to remove disputes from the jurisdiction
of domestic courts to delegate them to private dispute res-
olution bodies. For example, the FIFA Statutes expressly
prohibit recourse to ordinary courts of law, including re-
course to such courts for provisional measures.**

Even though the CAS is recognized by the Swiss Federal
Tribunal as an independent judicial tribunal®®, there are still
several peculiar aspects of the set-up of the CAS, such as
the financial dependence on the Olympic Movement.*
Furthermore, the CAS operates with a closed list of arbi-
trators. This feature is explained by the CAS by the need to
ensure professionality among arbitrators and it is also rec-
ognized by the Swiss Federal Tribunal®” and the ECtHR®
as legitimate. The use of arbitration, in general, is another
point of criticism as the free consent to arbitration can be
doubted at least on the side of individual athletes. In the
case of Claudia Pechstein, even the ECtHR recognized that
the submission of the dispute to arbitration in the case of a
professional athlete seeking to participate in the Olympics
cannot be considered to be given freely and unequivocal-
ly.* Generally, the fact that there are contradicting deci-
sions in the Pechstein-Saga between the German Constitu-
tional Court®, the German Federal Court®! and the ECtHR
decision with its two dissenting opinions shows how con-
troversial the system is.

SGBs may well be compared to state-like entities consid-
ering their regulatory power, their budget and, at least in
the case of the IOC, its status as a subject of public inter-
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national law.®> However, they mostly lack the basic govern-
ance structures that we see as essential for liberal demo-
cratic states. Notwithstanding all of these problems, SGBs
are generally seen as legitimate as long as they comply
with existing EU law.®® “Neither the Commission nor the
Court have deeply challenged the legitimacy of sporting
bodies as sports regulators.”® This can be seen as a trade-
off between regulatory autonomy on the one hand and
submission to EU law on the other hand.

C. Desirability of Further Conferral of Com-
petences to the EU to Regulate SGBs

No single entity can regulate sports on its own,* and as
sports is highly dependent on a functioning system of
SGBs that organize sporting activities from grassroots to
professional level, the question is not one of abolishing
SGBs but more a question of how much regulation is nec-
essary.

For regulation by the EU speaks that it does not have to fear
repercussions such as exclusion of its national team from a
competition. This is a threat commonly expressed by
SGBs. FIFA, for example, frequently suspends national
federations if there is too much interference by the state.®
Often the thread to exclude teams from the FIFA World
Cup suffices to provoke a change in politics. This was for
example the case in Greece, where FIFA demanded legis-
lative changes that were then agreed upon by Parliament in
the shortest possible time.*” In a sort of anticipatory obedi-
ence, the UK stopped its opposition to the textual proposi-
tions of Art. 165 TFEU once it realized that this might hurt
its bid for the 2012 Olympics.® In essence, no government
wants to have to sell it to their voters that their national
team was suspended because of its regulatory involvement.
The EU is not in a similar position of power asymmetry
with global SGBs as are the MS on their own, which puts
it in a prime position for regulation.® This is further cor-
roborated by the structure of the EU as a supranational
organization which fits the profile of major SGBs.
Another advantage of the EU is that Europe is home to
some of the most powerful SGBs and most important
leagues and competitions globally.”” These cannot simply
be excluded from competition without the SGB seriously
hurting itself. The fact that most of the main sponsors of the

%2 FEttinger, Pace International Law Review 4 (1992), 97 (107).

% Mataija, (Fn. 2), p. 180.

% Mataija, (Fn. 2), p. 174.

% Mataija, (Fn. 2), p. 185.

% FIFA, FIFA suspends Chad and Pakistan football associations, 7 Ap-
ril 2021, https:/inside.fifa.com/about-fifa/organisation/fifa-council/
media-releases/fifa-suspends-chad-and-pakistan-football-associa-
tions, retrieved 3 May 2024.

7 Siekmann/Soek, (Fn. 51), 102.

% Garcia/Weatherill, (Fn. 7), 249.

% Duval, (Fn. 10), 838.

" Sugden/Sheps/Sugden, (Fn. 36), 475 f.

UEFA Euro Cup 2024 were Chinese companies further
demonstrates the importance of the European market in
sports internationally.

But more competences for the EU would equally lead to a
loss of powers on the side of SGBs and of the MS. There-
fore, opposition does not only come from the SGBs in ar-
guing that the EU is not fit for the purposes of regulating
sports and instead refer to their longstanding tradition of
self-regulation.” Also the MS still see sports as a sensitive
issue, comparable to health or education, and usually refer
to the subsidiarity of EU law. This point was explicitly
raised in the Bosman case’, which was however rejected
by the Court in stating that the freedom of SGBs to adopt
their own rules cannot go so far as to restrict the exercise
of individual rights conferred by the Treaties.”

Another aspect that needs to be taken into account as an
argument in favor of conferring more powers to the Union
is the identity building function of sports and the way it
would support the promotion of the interests of Art. 3 TEU
that can be achieved through an effective regulation of
SGBs. This was already early on recognized™ as well as its
facilitating capacities for the mutual understanding
amongst nations™.

In conclusion, there are multiple reasons for conferring
more competences on the Union when it comes to the reg-
ulation of SGBs, even though most measures of SGBs are
already now under the scrutiny of EU law, at least to a
certain degree.”® What needs to be taken into consideration
is, however, that the big steps in the process of regulation
have not come from the European Parliament, the Commis-
sion, or the Council, but they have come from the adjudi-
cation of the Court.”’ This “creeping juridification”’®is not
only problematic in terms of legitimacy but on a more
practical note also creates legal uncertainty for the SGBs
concerned.” Shifting the decision power to the law-making
institutions would again strengthen its democratic legit-
imization. It would also further consolidate the self-image
of the EU as a protective power of the rule of law as well
as democratic and human rights standards. Ultimately, it
could have a similar effect to the first inclusion of sport in
the Treaties with Art. 165 TFEU which was most impor-
tantly one of constitutional recognition.*

Lastly, on a more practical level, there are many issues that
need to be addressed in the context of sports that can only
be addressed effectively on a supranational level. This was
already recognized with the creation of WADA for the fight
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against doping®', but it also affects issues such as match-fix-
ing, or player agents’ regulations. Furthermore, effective
regulation of the global SGBs would not only provoke a
change in behavior within or towards the EU and its MS
but most likely globally, in order to have a coherent policy.
In that sense there would be a spill-over effect akin to the
Brussels effect. This in turn would further the identity of
the EU to essentially stand up for its values as proclaimed
in Art. 3 TEU and promote them also in relation to third
countries and other entities as is set out by Art. 21 TEU.
This is also in line with the fact that sports are recognized
as a tool through which the EU can achieve its objectives
within its development policy to assist third countries.®

D. Conclusion

In conclusion, even though the EU is not formally empow-
ered to regulate sports or its governing organizations, it has
found multiple ways of dealing with the global SGBs, be it
through court rulings or soft coercion and cooperation.
Nevertheless, SGBs effectively maintain a system of
self-regulation. While there are certainly valid arguments
that support sports’ autonomy, most importantly the special
nature of sports, it is not as special as SGBs want it to be.
It does not warrant SGBs acting in an entirely unregulated
space.

Ultimately, the Union seems to be the only player on an
international level that is powerful enough to effectively
regulate SGBs. States and IOs alike are not capable of
regulating SGBs effectively due to the SGBs having pow-
erful means of reprisals at their disposition and the burden-
some decisions taking process within 10s. The EU, how-
ever, combines the advantages of both options without
encountering the same problems. It has a decision-making
and, potentially more importantly, enforcement power that
is similar to the one of states. But due to its supranational
nature, it combines forces and is less susceptible to reprisals
from SGBs.

Notwithstanding all the problems that international sports
incurs, it has a unique ability to promote peaceful coexis-
tence, cooperation and understanding between different
nationalities and cultures.® Arguably, this ability is not met
in any other area of global society.’ It is a feature that the
EU could use for its benefit internally, in the promotion of
its values and objectives and, externally, as a means to
promote its values in its foreign policies. Both have the
potential to further a common European identity and sup-
port the self-image of the EU as a guardian of rule of law,
democracy and human rights standards.

81 Van den Bogaert/Vermeersch, (Fn. 1), 838.
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