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According to the Preamble of the Treaty of Lisbon, its
aim is “to complete the process started by the Treaty
of Amsterdam and by the Treaty of Nice with a view
to enhancing the efficiency and democratic legitima-
cy of the Union and to improving the coherence of its
action.”! The Lisbon Treaty, also known as the EU
Reform Treaty, is an international agreement signed
in Lisbon on 13 December 2007 that would change
the workings of the European Union. This Treaty is
replacing the European Constitution, a project from
2001 which failed due to rejection by French and
Dutch voters. Prominent changes prescribed by the
Reform Treaty, include a ,,double majority” rule for
Council decisions (55% of member states represen-
ting 65% of the EU’s population), strengthening na-
tional parliaments by giving them the right to raise
objections against draft EU legislation (the so-called
orange card to reinforce the principle of subsidiarity),
reducing the number of Commissioners as well as the
number of MEPs, creation of a permanent President
of the European Council for a two-and-a-half year
term instead of a six-month rotation, creation of a
High Representative for Foreign Affairs and Security
Policy, the possibility for a member state to withdraw
from the EU, giving EU a single legal personality,
and making the Charter of Fundamental Rights le-
gally binding.?

In order to enter into legal force, the Treaty must be
ratified by all the member states. Though the number
of EU countries that have approved the Treaty by their
Parliament is 26 of the total 27, as of June 2009, only
23 members have actually ratified the Treaty. There
are also two consultative ratifications which need to
be carried out in Gibraltar and Aland Islands, even if
those votes do not affect the overall ratification pro-
cess. The big defeat is the rejection of the Treaty by
Irish voters on 12 June 2008, with 53.4% against the
Treaty and 46.6% in favour, in a 53.1% turnout®. The
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Irish government is preparing to have another refe-
rendum on the issue in autumn of 2009. The other
three countries — the Czech Republic, Germany and
Poland — did ratify the Treaty in their Parliaments, but
the ratification is stalled while awaiting presidential
signatures.

Germany approved the Treaty in the Parliament on
23 May 2008. The Federal President has signed the
law allowing ratification but he refuses to ratify the
Treaty until the Federal Constitutional Court rules on
its compatibility with the German Constitution. In
Poland, as in the Czech Republic, Presidents are wai-
ting for the outcome of the second Irish referendum.
According to the official website of the President of
Poland, Lech Kaczynski, the actual ratification now
lies within his sole jurisdiction?, pursuant to Article
133 of the Constitution’. However, according to the
official website of the European Union, it is only the
“ratification instrument” that remains to be signed®.

Hence, what are the most prominent issues concer-
ning the ratification of the Lisbon Treaty in Poland?
We will first present the Polish political and consti-
tutional system (I), and this in order to better compre-
hend the way in which the Lisbon Treaty is handled
in Poland (II).

I. The political and constitutional system in Poland
Poland is a parliamentary representative democracy.
The Prime Minister is the head of government (which
consists of a council of ministers) and of a multi-party
system. The President is the head of state. Presidenti-
al elections occur every five years. Executive power
is exercised by the government. Pursuant to Article
10, Par. 2 and Article 95 of the current Constitution
of Poland, legislative power is exercised by the Sejm
(the Lower House of Parliament), side by side with
the Senate (the Upper House)’. Members of Parlia-
ment are elected by proportional representation, and
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currently four parties are represented: PO (Civic Plat-
form — the party of the current Prime Minister), PiS
(Law and Justice — the presidential party), LiD (Left
and Democrats) and PSL (Polish People’s Party). Par-
liamentary elections occur at least every four years.

The ratification of international agreements lies
within the jurisdiction of the President of Poland (Art.
133). In certain matters, pursuant to Article 89, Par. 1,
ratification as well as renunciation, requires Sejm’s
consent to be granted by a statute ( “ustawa ) passed
in accordance with the ordinary legislative procedu-
re. The Lisbon Treaty represents such an agreement.
Consent for ratification of an agreement of this kind
may be granted by the legislature in the form of a
statute through parliamentary procedure or directly
by the Nation in a referendum. The choice of one of
these procedures is made by the Sejm, which adopts a
resolution (“uchwata’) on the matter by an absolute
majority vote taken in the presence of at least half of
the statutory number of deputies (Art. 90, Par. 4).8

Within the framework of the parliamentary procedu-
re, a statute granting consent for the ratification of
the Treaty would have to be passed by a qualified
majority vote of two-thirds in both houses of Parlia-
ment (Article 90, Par. 2). After the statute is passed,
the Sejm Marshal submits it to the President, who
has 21 days to sign the bill if he has no reservations
about it (Art. 122, Par.2). He then arranges for the law
to be published in the Journal of Laws (“Dziennik
Ustaw”). The bill comes into force 14 days after its
publication. There are different rules concerning the
granting of consent for the ratification of an internati-
onal agreement, due to the fact that the Republic sur-
renders jurisdiction in certain matters to international
institutions.

Alternatively, instead of a parliamentary procedure,
it is possible to hold a nationwide referendum which
will grant the President the consent for ratification of
the Treaty (Art. 90, Par. 3). Pursuant to Article 125,
Par. 2, it is the Sejm or — with the Senate’s consent
— the President of the Republic, who has the legal op-
portunity to call a referendum. The participation of
more than half of the citizens having the right to vote
is required (Art. 125, Par. 3). However, the Constitu-
tion does not state the level of support of the voters
required when ratifying an international agreement.
This matter is settled by the Nationwide Referendum

8 “Referendum on Poland’s accession to the European
Union”, judgment of the Constitutional Tribunal, 27th May
2003, K 11/03: http://www.ecln.net/documents/Decisions-
Poland/2003_pol accession_referendum.pdf.

Act 2003°: the President receives consent for ratifica-
tion if the majority of valid votes were cast in favour
of it, whereas he does not receive consent if the ma-
jority of valid votes were cast against (Art. 73 and
Art. 74 of the 2003 Act). Finally, Article 63, Par. 1 of
the 2003 Act, includes an indirect initiative right by
which a petition signed by at least 500,000 registered
voters is referred to the legislature. The Sejm then
decides whether to submit the question to popular re-
ferendum.

I1. The ratification process of the Lisbon Treaty in
Poland

At the very beginning, the assumption was that Po-
land will opt for the referendum procedure. Even in
December 2007, the Polish Commissioner for Civil
Rights Protection, Janusz Kochanowski, appealed in
a letter to hold a referendum on the matter of ratifica-
tion of the Lisbon Treaty. He pointed out that the Par-
liament alone could decide on the ratification “insofar
as citizens were already acquainted with the contents
of the Treaty [...] nevertheless there was no debate
during the negotiations, nor after the signing”'’. MEPs
Witold Tomczak or Urszula Krupa, members of the
Independence/Democracy Group, urged gathering
signatures to petition for a referendum on the ratifica-
tion of the Treaty'’. However, members of the majo-
rity coalition (PO and PSL) argued that Poland has a
newly elected Parliament (early elections took place
in October 2007) and calling a referendum would be
unnecessary and even irresponsible, because of the
possibility of a low turnout, which would make the
referendum invalid" (in the history of Polish referen-
dums only one — the 2003 referendum on EU acces-
sion — of the total of four exceeded the 50% turnout).
As Poland had already decided through a nationwide
referendum to support EU integration and to accept
all consequences, including legal ones, the referen-
dum on the Reform Treaty was not held.

On 28 February 2008, the Sejm adopted the resoluti-
on on the procedure which will be adopted in order to
ratify the Reform Treaty'? (according to Art. 90, par.
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4). The contents of the resolution, which states that
the Treaty will be ratified by the Parliament, was pro-
posed by the Presidium of the Sejm (internal organ
of the Chamber formed by the Marshal and the four
Vice marshals) who voted unanimously on the mat-
ter. The resolution was backed by 357 deputies, 55
were against, and 7 abstained. The absolute majority
needed to adopt the resolution, according to Article
120, was 210 votes (the vote was attended by 419
members).!? Deputies against this resolution were
members of the PiS who had discretion on this matter
due to an ongoing discussion in the party (the voting
discipline was called off).

Following the parliamentary procedure, the Sejm
adopted on 1 April 2008 the statute proposed by the
government, authorising ipso facto the President to
ratify the Treaty of Lisbon' (Art. 90). For the first
time in the Sejm’s history, both the Prime Minister,
Donald Tusk, and the President, Lech Kaczynski, ur-
ged deputies to vote in favour. And so, 384 deputies
voted in favour, 56 against and 12 abstained (in both
cases only PiS deputies). The two-thirds majority nee-
ded was 302 votes'*. Pursuant to Article 121, when a
statute is passed, the Sejm Marshal submits the law
for consideration to the Senate. As a result, the Senate
granted its consent on 2 April, with 74 senators vo-
ting in favour, 17 against and 6 abstaining'”. After the
law was passed, the Sejm Marshal, Bronistaw Komo-
rowski, submitted it to the President.

In addition to this last statute, the Sejm adopted a tre-
aty-accompanying resolution concerning the ratifica-
tion of the Lisbon Treaty. It underlines resolutions of
the Protocol No 7, so-called “British Protocol,” and
the Toannina compromise and guarantees that Poland
will not relinquish from it.!'

The loannina compromise — the result of an informal
meeting of foreign ministers of EU states in Greece
in 1994 — established that if members of the Coun-
cil representing between 23 votes (the old blocking
minority threshold) and 26 votes (the new threshold)
opposed the making of a Council-qualified majority
decision, the Council will do everything in its power,
within a reasonable time frame, to reach a satisfac-

13 Statute on ratification of the Treaty of Lisbon amending
the Treaty on European Union and the Treaty establishing
the European Community, signed in Lisbon on 13 Decem-
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tory solution that can be adopted by at least 68 votes
out of 87.!7 Though the Treaty of Nice, following the
re-weighting of votes in the Council of Ministers, put
an end to the loannina compromise, the subject came
up again during the negotiations about Reform Treaty
in June 2007 in Brussels. In the end, after threats of
launching treaty talks without Polish approval, they
finally agreed that the current voting system will con-
tinue until 2014. In 2014, a new version of the Ioanni-
na mechanism should take effect, which would allow
small minorities of EU states to call for re-examinati-
on of decisions they do not accept.'®

The Charter of Fundamental Rights was signed on 13
December 2007 by EU members. Though the Char-
ter is more of a political declaration, it has already
influenced judgements of the European Court of Jus-
tice.” Yet the Charter was signed in Poland together
with an opting-out protocol, the “British protocol,”
concerning special arrangements agreed upon bet-
ween the United Kingdom and Poland. The protocol
states that the Charter does not extend the ability of
the European Court of Justice to find that Polish laws
are inconsistent with fundamental rights, thus making
its provisions unenforceable and inapplicable under
Polish law. The official motivation to do so was the
fear that the European Union could impose its moral
standards on the Polish law. The main concern raised
by PiS was the broadly formulated principle of non-
discrimination with regard to sexual minorities and
relationships between homosexual partners (art. 9
and 21 of the Charter?). It could enable homosexual
partners’ claims to equal access to adoption or legal
recognition of relationships. Another issue central to
PiS was the potential change on women’s freedom to
make decisions about their sexual health and family
life. Politicians feared that women might be able to
rely on this right to claim unlimited right to abortion,
which is inconsistent with Polish law that severely
limits access to abortion.?!

In accordance with the 2008 treaty-accompanying re-
solution, any renouncement of the “British Protocol”
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or the loannina compromise would require a statute
supported by both houses of the Parliament by a two-
thirds majority vote in the presence of at least half
of the statutory number of deputies and senators, or
expressed by a consent in a referendum.?

Although the Polish Parliament ratified the Treaty
in April, and accepted the “British Protocol,” it still
needs the signature of the President. Lech Kaczynski
did sign the bill which allows him to ratify the Treaty
(adhering to Art. 122, Par.2). Though the President
declared at several occasions that “Poland will not
be an obstacle for the Lisbon Treaty,” he has also
cited that it would be pointless to give his final sig-
nature before a solution to the Irish no vote is found.
However, the Prime Minister pointed out that if the
President will continue to postpone his signing, Po-
land, when being the last to ratify the Treaty, can find
itself in a disadvantageous position for future EU ne-
gotiations®*. These difficulties are compounded by a
domestic dispute between the two major political par-
ties, PO and PiS, and especially between the Prime
Minister and the President. The problem is knowing
which of them should represent Poland in the EU, a
matter on which the Constitution is not clear. Already
during the debate on the treaty-accompanying reso-
lution former Prime Minister, Jarostaw Kaczynski,
tried to warn that PiS would vote yes only if the Pri-
me Minister guaranteed the crucial point of the Ju-
rata deal, which amends the 2004 law on the rela-
tionship between the EU and the Polish cabinet and
parliament®. What might nevertheless be stretched
out is the fact that the Lisbon Treaty is no longer a
matter reserved exclusively for politics. Support for
Poland’s EU membership among Poles remains at
the same level as half a year ago (65%) and is much
higher than the average for the 27 European countries
overall (53%)%*. The Chancellor Angela Merkel once
said that “as politicians we have to react to the fact
that many people do not feel that they can relate to the

22 Sejm Chronicle, nr 12 (648), VI term, 15 April 2008.
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EU”. Maybe it is time to react to the fact that many
people actually do feel they can relate to the EU?



